
COUNTY COUNCIL 

Meeting date: 7 November 2019

From: The Leader of the Council 

CONSTITUTION REVIEW GROUP

1.0 EXECUTIVE SUMMARY

1.1 This report asks members to approve changes to update and maintain 
the Constitution. 

1.2 The proposals have been considered by the Constitution Review Group 
which supports their approval by full Council.

2.0 STRATEGIC PLANNING AND EQUALITY IMPLICATIONS

2.1 The maintenance of the Constitution is central to the Council’s 
framework for robust corporate governance. 

2.2 There are no implications in respect of the Equalities Act 2010 arising 
from this report.

3.0 RECOMMENDATION

3.1 Members are recommended to approve changes to the Constitution as 
follows:

a) Approve the changes to the Terms of Reference of the Chief 
Officers Committee Part 2L set out in Appendix 1.

b) Approve a new Appendix 2 to Part 3A (Scheme of Delegation - 
Shareholder’s Representative) to extend delegations to the 
Director of Finance in respect of shareholder decisions in the 
Border to Coast Pensions Partnership as set out in Appendix 3.

c) Approve the addition of a new Part 2B to codify in the 
Constitution the Council’s Qualified Person for the purposes of 
certain exemptions under the Freedom of Information Act 2000.



4.0 BACKGROUND

Chief Officers Committee Part 2L

4.1 Since Council approved changes to the terms of reference of the Chief 
Officers Committee in April 2019, it has become apparent that they may be 
open to an interpretation which was unintended by the Council. To ensure 
clarity, minor amendments are proposed to Part 2L in relation to grievances. 
These amendments, to paragraph 2(d) and incorporating a new paragraph 
2(e) are shown in blue on the attached Appendix 1. Clarification has also 
been added in relation to the statutory officers, and shown in green on the 
attached Appendix 1. 

4.2 The Joint Negotiating Committee (JNC) issued a notification on the 7th May 
2019 on the structures required to manage the model disciplinary procedure, 
as it had become apparent that some councils had not put processes in 
place. The notification set out a number of imperatives for authorities, 
including the designation of an elected member with powers to suspend the 
Chief Executive immediately in an emergency situation. This aspect of the 
imperatives highlighted by the JNC remains to be added to the Constitution. 
An amendment is proposed to Part 2L paragraph 2(g) to enable the Chair of 
the Chief Officers Committee to act in such emergency situations. This 
amendment is shown in red on the attached Appendix 1. The amendments 
are necessary to protect the interests both of the statutory officers and the 
Council.

Scheme of Delegation Part 3A Appendix B

4.3 The Council is a shareholder of Border to Coast Pensions Partnership 
Limited (BCPP Limited), which is the pension fund pooling company for the 
Cumbria Local Government Pension Scheme. The Articles of the company 
reserve certain matters for decision by the shareholders of the company.  In 
accordance with the Constitution the current practice is for shareholder 
reserved matters (or shareholder decisions) to be considered by the 
Pensions Committee with a view to it approving (or not) that the Chair signs 
the corresponding shareholder resolution.  

4.4 Where a shareholder decision is urgent and cannot reasonably be deferred 
to the next ordinary meeting of the Pensions Committee the Director of 
Finance has the authority to make decisions, in consultation with the Chair of 
the Pensions Committee, on behalf of the Council as shareholder of BCPP 
Limited.

4.5 These arrangements have now been in operation for about 2 years, so the 
types of decision, impact on the Pensions Committee’s workload and regular 
timescales provided by the company for shareholder decision making are 
better understood. Whilst the current process is robust, it can impact on 
Committee workload and timescales. Since the Committee meets quarterly, 
it can be several weeks (or months) between the issue of a resolution by the 
company and Pension Committee approval.  This can delay company 
decision making, or if only a shareholder majority is required can mean a 
resolution is agreed before Cumbria has submitted its vote.   



4.6 Following a review, the Pensions Committee has given its approval to the 
delegation of certain shareholder decisions to the Director of Finance, in 
consultation with the Chair of Pensions Committee, in all circumstances.  

4.7 The decisions proposed for delegation represent a relatively small proportion 
of the matters reserved for shareholder approval.  All decisions requiring 
100% shareholder approval remain with the Committee subject to existing 
urgency provisions. Significant decisions requiring 75% shareholder 
approval, such as the approval of the Border to Coast Strategic Plan 
(including the annual budget), also remain with the Committee, again subject 
to urgency provisions. 

4.8 A proposed new Appendix 2 to Part 3A of the Constitution which contains 
the existing delegations to the Director of Finance and the proposals 
explained above is appended as Appendix 3 of this report. 

Qualified Person for the Purposes of the Freedom of Information Act 2000

4.9 Section 36 of the Freedom of Information Act 2000 applies to information 
held by the Council and provides an exemption if disclosure would or would 
be likely to inhibit the free and frank provision of advice or exchange of 
views, or otherwise prejudice the effective conduct of public affairs.

4.10 The Council’s “qualified person” is required to give their reasonable opinion 
that disclosure would cause the type of prejudice or inhibition described 
above. The Council’s qualified person is appointed by the Government and 
is the Chief Executive and the Monitoring Officer, acting together. 

4.11 It is recommended that information about the qualified person is maintained 
in the Constitution, so that it is easily accessible to members and officers.  
Since the appointment is not a delegation of an executive or non-executive 
function of the Council, it is not appropriate for this information to be included 
in the Scheme of Delegation. It is recommended that an additional Part 3B is 
added to the Constitution as set out in Appendix 4.

5 OPTIONS

5.1 The options are for the Council to approve the recommendations in this 
report or refer them back to the Constitution Review Group for further 
consideration.

6 RESOURCE AND VALUE FOR MONEY IMPLICATIONS

6.1 There are no specific resource and value for money implications arising from 
the recommendations set out in this report. 

7. LEGAL IMPLICATIONS

7.1 Only the full Council, as the Council’s governing body, has the power to 
make substantive changes to the Constitution. 



8 CONCLUSION

8.1 The report sets out recommended changes to the Constitution to maintain it 
as an up to date document. 

Iolanda Puzio
Chief Legal Officer

30 October 2019

APPENDICES

Appendix 1 Part 2L Chief Officers Committee (Proposals)
Appendix 2 Part 2L (Current)
Appendix 3 Part 3A Scheme of Delegation (Proposals)
Appendix 4 Proposed new Part 3B

Electoral Division(s): All

Executive Decision No

Key Decision N/A

If a Key Decision, is the proposal published in the current Forward Plan? N/A N/A*

Is the decision exempt from call-in on grounds of urgency? N/A

N/AIf exempt from call-in, has the agreement of the Chair of the relevant 
Overview and Scrutiny Committee been sought or obtained?

NoHas this matter been considered by Overview and Scrutiny?
If so, give details below.

N/AHas an environmental or sustainability impact assessment been 
undertaken?

N/AHas an equality impact assessment been undertaken?

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions.

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.



BACKGROUND PAPERS

No background papers.

RESPONSIBLE CABINET MEMBER

The Leader of the Council 

REPORT AUTHOR

Contact: Shamim Lindsay, Group Lawyer.  Telephone:  07976062123


